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SYNOPSIS
Thi s cause came on to be heard followi ng an audit perfornmed by the Illinois

Departnment of Revenue (hereinafter the "Departnment"”) upon TAXPAYER (hereinafter
"taxpayer").

The Departnment performed a Mtor Fuel Use Tax audit upon the taxpayer for
the period of July 1, 1992 through Decenber 31, 1993. Upon conpletion of the
audit, the taxpayer paid the liability on the tax effect of sonme everywhere and
Illinois m|eage changes determ ned by the auditor to be appropriate adjustnents
to the filed quarterly fuel tax returns (IDR-280'Ss). These adjustnents were
based on the auditor's conparison of odoneter readings versus the state by state
m | eages off the driver trip reports used by taxpayer's tax return preparer.

VWhile reviewing taxpayer's filing history, the auditor did discover that
Departnent records showed that one quarterly return was not submtted by
taxpayer. Accordingly, the auditor assessed the open, unfiled return period on
the basis of it being delinquent. Because taxpayer contested this determ nation

of delinquency, Notice of Tax Liability Nunmber XXXXX was issued for tax of



$2,612.00, plus interest of $2,703.24 and penalty of $784.00 for a total
liability of $6,099.24.

After taxpayer made a timely protest of the NIL, a pre-hearing status
conference was scheduled by the Departnent in this nmatter. Before the
conference, taxpayer subnmitted a letter dated April 29, 1996, in which it stated
it waived its right to a formal hearing and requested a determ nation by the
adm ni strative | aw judge based upon its statement of its position in the letter
and materials already submtted. The convening of a formal hearing having been
wai ved by taxpayer, no witnesses were called to testify and |I thus wite this
recomendati on based upon any docunments in the record submtted by taxpayer and
the Departnent's prima facie case consisting of the corrected return, audit file
and NTL.

After reviewing this matter, | recommend the issue be resolved in favor of

t he Departnent.

FINDINGS OF FACT

1. Taxpayer conducts business operations in Illinois as a notor carrier
by hauling dry goods. (Dept. Audit File)
2. The taxpayer incurs Illinois Mtor Fuel Use Tax Liability because it

haul s loads for hire in comercial notor vehicles upon the highways

of Illinois. (Dept. Audit File)

3. Taxpayer's corporate headquarters is Minster, Indiana. (Dept. Audit
File)

4. Pursuant to statutory authority, the Departnment auditor did cause to

be issued an Audit Correction and/or Determnation of Tax Due and
this corrected return served as the basis for the Notice of Tax
Liability. (Dept. Audit File)

5. Taxpayer did not submit any docunmentary evidence to show that it had
filed and paid its quarterly return for the second quarter of 1989.

(Dept. File)



CONCLUSIONS OF LAW

Section 13a.3 of the Mdtor Fuel Tax Law requires every notor carrier who
operates in Illinois to file a quarterly fuel tax report, or return, with the
Departnment, 35 ILCS 505/ 13a. 3.

It is well settled under Illinois law that once the auditor's corrected
return is produced, or entered into evidence at a formal Adm nistrative Hearing,
the prima facie case of the Departnent is established and the burden then shifts
to taxpayer to establish by conpetent docunentary evidence through its books and
records that the corrected return prepared by the Departnent is not correct.
That is, there is a statutory burden placed upon the taxpayer to establish by
conpetent docunentary evidence that the adjustnments performed by the Departnment
are incorrect, and until the taxpayer provides such proof, the corrected returns

are presuned to be legally correct. Illinois Cereal MIls, Inc. v. Departnent

of Revenue, 99 I1l11.2d. 9 (1983), Copilevitz v. Departnent of Revenue, 41

I11.2d. 154 (1968)

Taxpayer argues it is possible for the Departnent to make a m stake. VWhile
a mstake can be possible, nmere conjecture does not conply with the above
referenced docunentary evidence standard, and taxpayer has submtted no return
copy, cancelled check or other docunent from its books and records to show it
filed the quarterly return for the second quarter of 1989.

Rel ati ve to taxpayer's argunent about the change in Public Act 83-1416 only
applying to sales tax, | note that the statute of limtations provision in the
del i nquency section of the Retailers' COccupation Tax Act (35 ILCS 120/5,
formerly 1l1l1. Rev. Stat., ch. 120, par. 444) is incorporated by reference into
the Motor Fuel Tax Law, 35 |ILCS 505/21.

In this contested case, taxpayer waived its right to present sworn
testinmony at hearing, and prior to such waiver it did not provide verifiable
source docunents to show that it filed the contested quarterly fuel tax return
In the absence of such records, | am required to find in favor of the

Depart nent .



RECOMMENDAT ION

Based upon ny findings and conclusions as stated above, | recomend the

Departnent finalize NTL No. XXXXX and issue a Final Assessnent.

Karl W Betz
Adm ni strative Law Judge



